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IN TîTi UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

No. 74-1690 

ê 

CHARLES A. SCHICKE, ET AL,, 

Appellants, 

V. 

JAMES T, LYNN, Secretary of Housing 
and Urbem Development, 

GEORGE ROMNEY, and THE CITY OF NORWALK, 

Appellees, 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 

BRIEF FOR THE FEDERAL APPELLEES 

ISSUE PRESENTED 

Whether the district court properly granted summary 
Judgment where no genuine factual issue existed that HUD 
decision approving the conversion of parkleuid in Norwalk 
Connecticut, for use as the site of a community college 
was consistent with the City's comprehensive plan under 
42 U.S.C. 1500c. 

STATEMENT OF THE CASE 

1. Nature of the Case . 

Appellants own and résidé on property that is in 
close proximity to 43 acres of parkleund in Norwalk, 








» 

F 

f 

! 

Connecticut. They seek a déclaration that the HUD ■' ^ 

Secretary's approval of the conversion of that acreage 

originally acquired by the City of Norwalk as parkland 

under^the Open-Space Land Program, 42 U.S.C. 1500, to 

use as the site for Norwalk Communlty College was illégal. 

They also seek to enjoin the Secretary from approving | 

the conversion of an additional 14 acres of parkland for 

é 

use as the Communlty College site, and seek to enjoin 

the City of Norwalk from constructing the Communlty , 

College on the land in issue, The district court 

granted sxammary Judgment upholding the Secretary's 

détermination. Schlcke v. United States , 346 F, Supp, 

417 (D. Conn, 1972), On appeal, this Court held that 
the administrative record before the Secretary was 
déficient at the time he made hls détermination since 
it dld not establish that the conversion was in accord 
with the City of Norwalk's then applicable comprehenslve 
plan for the area, Schlcke v. Romney , 474 F, 2d 309 
(C.A. 2, 1973)» On remand, and after discovery, the 
district court agaln entered summary Judgment for the 
Secretary and the City of Norwalk (Add. la-lla)^ This 
appeal followed. 


'U Since no appendix has been filed, we hâve reproduced 
the district court's opinion of March 26, 1974, in an 
addendum to this brlef, infra pp.la-lla. 
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2. Statement of the Facts . 

The facts and statutory scheme are fully set out in 
this Court's opinion of February 20, 1973. Schlcke v. 
Romnejyr , 474 F. 2d 309, 311-313 (C.A. 2, 1973). Insofar 
as is pertinent to this appeal, this Court on the first 
appeal held that in order to fulfill the statutory obliga- 
ticxi of 42 U.S.C. 1500c, It was incumbent upon "the 
Secretary or members of his department ^o7 hâve inspected, 
and be thoroughly familiar with, the contents of whatever 
documents comprise the locallty's comprehenslve plan". 

at 316 . The Court noted that as it then stood, the 
record "leaves in doubt whether the régional staff itself 
ever saw anything in the nature of a comprehenslve plan 
or whether they merely relied on statements by local 
officiais". at 317. Accordingly, this Court 

remanded to the district court "for further proceedings 
* * * to ascertain the basls of the Secretary's action 
with reference to any comprehenslve plan". at 317 . 

On remand both the Government and appellants moved 
for summary Judgment. The Government submltted two 
affidavits of Bernard I. Levlne, HUD's Régional Assistant 
Director of Planning, New York Régional Office (Doc.-‘^ 61 , 
65 , Exhlbits A-D, I-III). -2/ The affidavits and attached 
exhiblts explained the comprehenslve planning requlrements 

2/ The reference "Doc. _" is to the document number of 

The record on appeal. 

3/ HUD's Answers to Interrogatorles were also filed on 
behalf of the Secretary (Doc. 64). 
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vfhlch HUD imposes on proposais for conversion of open» 
space land, and detailed the investigation which was 
undertaken to détermine whether the City of Norwalk's 
proposai was in accordance with its comprehensive plan. 

As the affidavits detailed (Levine Affidavit, 
paragraphe 3 and 4 and Exhibit A, Open-Space Letter 
No. OS-12), and the district court foxand (Add. 3a) î 

comprehensive plan contained in a 
single document, so entitled, which could 
be reviewed and approved once, Is not 
requlred by the Department as a 
prerequislte either for new applications 
for open-space grant assistance or for 
the later conversion of any part of 
such acqulred property. Rather, the 
requirement that a program of area-wide 
comprehensive planning be underway in 
the urban area in which the property 
is located contemplâtes a continuing 
process of action xmdertaken by the 
municlpality to regulate and manage land 
uses consistent with the acquisition 
and development of open space needs in 
the entire area. 


The investigation HUD conducted of the City of 
Norwalk's proposai was a thorough one, The district 
court found that "/^Tï-nce thls was the first major 
request for a conversion presented to HUD, the applica¬ 
tion was given spécial considération" (Add, 4a). In 
summary, the investigation was as follows: 

After the City in the fall of 196? submitted its 

4/ 

application — for open-space assistance to purchase the 
Taylor Farm, Mr. Levine and Mr, William Davis, Assistant 
Régional Adminlstrator for Metropolitan Development, 

^ The application contained a location map labelled 
"^Master Plan of Parks". See Exhibit D to Levine Affi¬ 
davit. 
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travelled to Norwalk to conduct a preliminary revlew of 
the proposai. They met with City officiais including 
Norwalk,'s mayor to détermine the purposes of the proposai 
and to evaluate it in terms of the needs and goals of 
the tommunity. The HUD officiais inspected the sites 
to détermine their desirability for open-space purposes 
and to assess the impact of the conversion on the remain- 
ing portion of the Gallaher Estate. They also toured the 
area to détermine the proximity of the sites to areas of 
high density population, relative accessability, and 
existence of complementary adjoining land uses (Levine 
Affidavit, paragraph 5). 

In order to détermine whether the proposed conversion- 
substitution was consistent with the local comprehensive 
planning activities of the City, Mr. Levine, together 
with Mr. Constantine Vlatos, a Régional Office urban 
planner, reviewed copies of planning doc\aments on file 
in the Régional Office, including "A Review of Park Plan¬ 
ning 1952 - 1966 " (Exhlbit C to Levine Affidavit), the 
Proposed Master Plan Development for Norwalk (ibchlblt D 
to Levine Affidavit), the Master Plan of Transportation 
(Exhlbit I to Levine Affidavit), and the Capital Budget 
of the City of Norwalk I 967 -I 968 (Exhlbit II to Levine 
Affidavit) (Levine Affidavit, paragraph 6 ; Levine Sup¬ 
plémentai Affidavit, paragraphe 3 and 4). They noted 
that the City's Planning Commission had incorporâted the 
conversion Into its Master Plan of Parks (Levine Affidavit, 
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paragraph 8; Levine Supplémentai Affidavit, paragraph 4; 
see Exhibit D to Levine Affidavit). 

Thereafter, in order to expeund eind update their 

* • • 

familiarity with the local pleinning prograjn, Messrs. 

Levinç and Vlatos again travelled to Norvfalk on 

April 7, 1969 . They met with Mr, Joseph Tajnsky, Director 

of the Norwalk City Planning Commission, and reviewed 

with him the City's open-space program euid the goals of 

the local and areawide comprehensive pleins. A detailed 

review was made of the City's Master Plan of parks 

and Land Use Plan (Levine Affidavit, paragraph 7)» 

Mr. Levine then met with other HUD officiais to 
debate the merits of the conversion. No final staff 
decision was reached. It was decided that HUD would 
requlre the City to obtain formai approval from the 
South Western Régional Agency that the conversion was 
consistent with applicable comprehensive plans. It was 
also decided that the HUD staff would préparé a conversion 
"package" for the Secretary contalnlng a report from the 
Régional Office staff, supporting documentation, and 
recommendations suitable for the Secretary’s considération 
(Levine Affidavit, paragraph 9)» On June 4, 1969 * the 
South Western Régional Agency gave its concurrence (Doc. 11). 
The staff then transmitted its conversion package te the 
Secretary. 

At the time the Secretary made his January 11, 1972 De- 
tennination (Doc. 39), the conversion package before him included 
the followlng documents vdilch bore upon the amenability 
of the conversion to Norwalk's comprehensive plan: (1) 
the January 22, I 968 letter from the Mayor of Norwalk 
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requestlng approval of the conversion application; (2) 
the Batstone Memorandxim of Jainuary 6, I 969 drafted by 
Mr. Levine; (3) the South Western Régional Agency's 
June 1969 endorsement of the conversion; and (4) the 
Davis MemoraJidvun of Junc 27, 19^9 (Doc. 11). 

The Mayor’s letter indicated that theconversion 
would be in accord with the City's Master Plan of Parks 
vrtilch promoted the location of schools adjacent to 
open-space land. It also noted that the Taylor Farm 
would be more useful as a park than the 57 acres of the 
Gallaher Estate because "of its potentlal service to a 
greater number of people". The main portion of the 
Gallaher Estate, which included lawns, flower gardens, 
apple orchards, a vineyard, etnd walks in wooded areas, 
would not be impaired by the conversion, Mayor Zullo 
stated, The Batstone Mémorandum also noted that "the 
conversion is in accord with the development policies 
which are part of the City's Comprehensive Plan". The 
South Western Régional Planning Agency, in endorslng 
the conversion, stated that: 

3 . The substituted property may improve 
the open-space program of the City 
because it is close to hlgher density 
residmtial areas than the converted 
propeïÆy, and is more accessible to 
low anOv moderate income familles, 

4, lhe proposed conversion-substitution 
wlll not adversely affect the régional 
open-space program. 
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And the Davis Mémorandum recommended approval of the 
proposed substitution as well: 


The Régional Office recognizes that 
this is the flrst major conversion request to 
^e declded by the Secretary and careful 
guidelines must be established to prevent 
Wholesale conversion requests whlch would 
hâve a deleterious effect on the Open 
Space Land Program, It Is our opinion, 
however, that this request is a meritorlous 
one whlch would benefit both the City and 
HUD, In addition to providlng the City of 
Norwalk with a most attractive site for a 
community college, it will make available 
additional open space and passive recreational 
opportvinltles for low income and mlnority 
group résidants. 

Mr. Davis also noted that the conversion was supported 

by the Governor of Connecticut and varions concerned 

State agencies Including the Board for Régional Community 

Colleges, the Commission for Hlgher Education, and the 

Department of Agriculture and Natural Resources (Doc. 11). 

It was in rellance upon these documents in the 

administrative record that the Secretary approved the 

conversion, Finaily it was Mr, Levlne's view, as 

detalled in paragraph 8 of his affidavit, that: 

the conversion was consistent with what 
I understood to be three fundamental 
goals of the areawlde plan: (1) to 
provide open space close to older, high- 
denslty neighborhoods; (2) to develop 
public beach facilltles for the région; 
and (3) to preserve large areas of open 
space north of the Merritt Parkway. The 
in-migration of mlnority familles into 
the South Western Régional Planning area 
and the scarcity of open space land in the 
older areas of the cltles contributed to 
making the Taylor Farm an idéal site. 

The addition of beach front back-up 
areas would permit the Norwalk beach 
parks to serve the régional demand for 
such parks. Finaily, the remalning 
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portion of the Gallaher Estate was < 

large enough to support the passive 
and active récréation uses which 
^ régional planners sought to preserve 
in the area north of the Merritt 
Parkway, 

On March 26, 197^, Judge Blumenfeld greuited HUD’s 
motion for summary Judgment (Doc. 74), ^ holding that 
Mr, Levine's affidavits and the attached exhibits 
demonstrated that "members of HUD made a detailed study 
of ail the factors relevant to a considération of 
whether the proposed conversion would be in accord with 
a comprehensive plan" and resolved "adversely to plaintiffs 
ail doubts 'whether the régional staff itself ever saw 
anything_in the nature of a comprehensive plan or whether 
they merely relied on statements by local officiais.'" 

(Add. 9a-10a). See Schicke v. Romney . supra . 474 F. 2d 
at 317. Consequently, the court held that "there was 
ample basis for the détermination of the Secretary that 
Norwalk did hâve a 'comprehensive plan' eind that the ‘ 
'package' which was in the record before hlm adequately 
disclosed it" (Add. 9a). Hiis appeal followed (doc. 75). 

STATUTE INVOLVED 

At the time of the Secretary's decision on 
November 10, 1969, Section 704 of the Houslng Act of 
1961 as amended, 42 U.S.C. 1500c (1964 ed., Supp. III), 
provided; 


^ The district court did not, therefore, rule on 
plaintiffs' motions compelllng the attendance of 
Secretary Romney for déposition (Doc. 71) and for a 
stay of the proceedings pendlng the taklng of that 
déposition (Doc. 72). 
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No open-space land for the acquisition 
of which a grant has been made xander this 
chapter shall, without the approval of the 
. Secretary, be converted to uses other than 
those originally approved by him. The 
Secretary shall approve no conversion of 
land from open-space use unless he finds 
* that such conversion is essentiel to the 
orderly development and growth of the 
urbaji area involved and is in accord with 
the then applicable comprehensive plan, 
meeting criteria established by him, The 
Secretary shall approve any such conversion 
only upon such conditions as he deems 
necessary to assure the substitution of 
other open-space land of at least equal 
falr market value and of as nearly as 
feasible équivalent usefulness and 
location. 6/ 

ARGUMENT 

Introduction and Summary . 

This litigation Involves the flrst major request 
to convert open-space land to a different use pursuant 
to 42 U.S.C. 1500c. On the first appeal, this Court 
upheld the Secretary’s decision in ail respects except 


6/ As amended in 1970 by 84 Stat. I782, this section 
now provides: 

No open-space land for the acquisition of 
which a grant has been made under section 1500a 
of this title shall be converted to uses not 
originally approved by the Secretary without 
his prior approval, Prlor approval will be 
granted only upon satisfactory complleince with 
régulations established by the Secretary. 

Such régulations shall require findlngs 
that (1) there is adéquate assurance of the 
substitution of other open-space land of 
as nearly as feasible équivalent usefulness, 
location, and fair market value at the time 
of the conversion; (2) the conversion and 
substitution are needed for orderly growth 
and development; and (3) the proposed uses 
cf the converted and substituted land are in 
accord with the then applicable comprehensive 
plan for the urban area, meeting criteria 
established by the Secretary. 
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one, flnding the administrative record déficient only to 
the extent that it failed to show "that the Secretary 

followed the mandate of the statute /^2 U.S.C. 1500c7 
in certifying that the conversion-substitution involved 
here was consistent with any comprohensive plan which the 
City might hâve had". Schicke v. Romney , supra , 474 
F. 2d at 315. Accordingly, the Court remanded for the 
district court to "détermine whether the Secretary has 
complied with the statutory mandate of §1500c with 
respect to the local comprehensive plan" (W. at 319)> 
defining the scope of that inquiry to whether "the 
Secretary or members of his department hâve inspected, 
and /vere/ thoroughly familiar with, the contents of 
whatever documents comprise the locality's comprehensive 
plan". I^. at 316. On remand, on the basis of the 
Levine affidavits, the district court again entered 
summary Judgment for the défendants, 

We show below that the affidavits and the answers 
to Interrogatorles (Doc. 64) concluslvely demonstrate 
that "the Secretary or members of his department hâve 
inspected, and ^ere/thoroughly familiar with, the 
contents of * * * the locality’s comprehensive plan" 
prior to the approval of the City*s application. Schicke v. 
Romney, supra, 474 F, 2d at 316. 
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THE DISTRICT COURT CORRECTLY 
GRANTED THE SECRETARY'S MOTION 
FOR SUMMARY JUDGMENT. _ 

Appellants main argument is that material Issues 
of fac;t exist which preclude summary Judgment (Appellants' 
Brlef at 9-17). But appellants themselves moved for 
summary Judgment below, and the facts summarized earller 
demonstrate that there are no genuine issues of fact as 
to the legality of the Secretary's decision. 

On the first appeal, this Court remanded to the 
district court to détermine whether the City had a 
comprehensive plan meeting the requirements of 42 U.S.C. 
1500c and whether "the Secretary or members of hls 
department " made a detailed study of that plan before 
approving the conversion-substitution application at 
issue here. Schicke v. Romney ^ supra j 474 F. 2d at 316, 

317 (emphasis added). On remand, the district court held 
(Add. 9a-lla): 

that there was ample basis for the 
détermination of the Secretary that 
Norwalk did hâve "a comprehensive 
plan" and that the "package" which 
was in the record before him adequately 
disclosed it. 

* * * * 


2/ Thus they contend that they had "the right to trial 
on the issues of whether the requisite comprehensive 
plan did exist before the Secretary's decision, whether 
the purported comprehensive plan was sufficiently brought 
to the attention of Secretary Romney, and ultimately 
whether sufficient evidence existed to show that 
Secretary Romney could hâve reasonably found that the 
conversion-substitution was in accordance with the 
comprehensive plan" (Appellants' Brief at 13)• 
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^ppellants hâve/ neither suggested that . 
any crlterion vrfïich ought to hâve been 
considered by the Secretary was omitted, 

^ nor controverted the application of any 
of those which were before the Secretary, 

Since there is no issue of material fact 
In dispute, I find that in approving the 
* City of Norwalk’s application for con¬ 
version of the open-space land which is 
the subject matter of this action the 
Secretary had ample evidence that the 
conversion was in accord with Norwalk's 
comprehensive plan, which plan met the 
criteria establishêd by the Secretary. 

That holding is correct, The facts set forth in the 

Levlne affidavits and attached exhlbits concluaively 

show that a comprehensive plan meeting the requirements 

of 42 U.S.C. 1500c did exist, and that the HUD staff 

made a detailed study of that plan before Norwalk’s 

application was approved by the Secretary. 

The affidavits and exhibits clarified HUD's 

comprehensive planning requirements, and explained that 

those requirements could be met by a continuing planning 

program rather than by a fixed and single document (Add. 

3a; Levine Affidavit, paragraphe 3 and 4). 

That such a pleinning program did in fact exist was 

évident from the planning documents HUD's staff reviewed. 

It was clear from such docioments as "A Review of Park 

Planning 1952-1966", which set the City's policy that 

parks designed for passive as well as for active use 

should be situated near school sites or areas of public 

ownership (Add. 6a; Exhibit C to Levine Affidavit), It 

was clear as well from the City's Master Plan of Parks 
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whlch had already adopted the proposed conversion 
(Add. 6a; Exhibit D to Levine Affidavit; Levine Affidavit, 
paragraph 8; Levine Supplémentai Affidavit, paragraph 4). 
The City's planning for open-space development was also 
reflected in its Master Plan of Transportation and 
Capital Budget (Exhibits I and II to Levine Affidavit), 
And the City's planning for open space was consistent 
wlth régional policy as well (Add. 7a; Levine Affidavit, 
paragraph 8). 

Approval of Norwalk's application was sensible, 

The Taylor Farm would serve the récréation needs of lower 
Income familles residing in adjacent neighborhoods; it 
Is surrounded by complementary uses: neighborhood parks 
to the north and northwest, a prlvate golf course to the 
east, and public beaches to the south (Levine Affidavit, 
paragraph 8), The conversion Is consistent wlth three 
fundamental goals of the areawide plan: (1) to provide 
open space close to older, hlgh-density neighborhoods; 

(2) to develop public beach facilities for the région; and 

(3) to preserve large areas of open-space land north of 
Merrltt Parkway. The in-migratlon of minority familles 
into the South Western Régional Planning area and the 
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scarcity of open-space land in the older areas of the 
cities contribute to maklng the Taylor Farm an idéal 
site; the addition of beach front back-up areas permits 
the Norwalk beach parks to serve the régional demeind 
for such parks; and the remaining portion of the 
Gallaher Estate is large enough to support the passive 
axiû active récréation uses which régional planners 
seek to preserve in the area north of the Merritt Parkway 
(Add. 6a-7a; Levlne Affidavit,' paragraph 8). 

These considérations were adequately disclosed in 
the conversion package submltted to the Secretary, The 
Régional Office staff presented its findlngs etnd 
conclusions reached on each of the four déterminations 
requlred by 42U.S.C. 1500c in the June 27, I969 
Mémorandum from William J. Davis to Arthur A. Davis 
(Doc. 11). Mr. Devine had particlpated in the draftlng 
of this Mémorandum (Devine Affidavit, paragraph 12, 

Answers to Interrogatories l(g). Doc. 64), Enclosed with 
the Mémorandum was supporting documentation Including, 
among other things, Mayor Zullo's letter of January 22, 
1968, the Batstone January 6, I969 Mémorandum, the June 4, 
1969 letter from the South Western Régional Planning 
Agency endorsing the conversion, and the site study of 
the Norwalk Communlty College prepared by the City 
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Pleuining Commission (Doc. 11). The Davis Mémorandum 
summarized the findings of the Régional Office Planning 
Division on the degree to which the conversion was 
necesçary to the orderly development and growth of 
Norwalkj the relative usefulness of the two sites; and 
the degree to which "the conversion is in accord 
with the development policies vdiich are a part of 
Norwalk conçrehensive planning". In concluding that the 
conversion satisfied the statutory standards, the 
Mémorandum cites the following findings: the Commxinity 
College site is small enough to hâve a minimal impact 
on the open space activities programmed for the 
Gallaher Estate, the Estate remains large enough to 
accommodâte the uses originally programmed, and the 
Taylor Farm serves local and régional needs for publicly- 
owned beaches ( Ibid .). 

Nothing more was required. The Secretary need not 
himself hâve examined the documents constituting the 
comprehensive plan, but was entitled to rely upon the 
summaries and recommendations of his subordinates, so 
long as they "inspected and ^ere/ thoroughly familiar with, 
whatever documents" comprised the comprehensive plan. 

Schlcke V. Romney , supra , 474 F. 2d at 316. See also 
Breiniff Airways, Inc, v. CAB , 379 F. 2d 453» 461 
(C.A.D.C. 1967). As this Court recently stated, it is 
only in the most extreme of circumstances (not présent here) 
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that a reviewlng coiirt will inquire "into the 
relative participation of the Secretary aind his associâtes", 
National Nutritional Foods Ass'n v, F.D.A, , 491 F, 2d ll4l, 
1145'(C,A, 2, 1974). See also, Cltlzens to Preserve 

Overton Park v. Volpe , 401 U,S. 402, 420 (1971); United 
States V. Morgan , 313 U.S. 409, 422 (194l) (Morgan IV ); 

Morgan v. United States. 304 U.S. 1, 18 (1938) ( Morgan II ). ^ 


8/ Thus, the district court did not abuse its discrétion 
Tn failing to order that Secretary Romney be deposed 
(Appellants' Brief at 19-23). Where, as here, a 
reviewing court décidés that amplification of a record is 
necessary, it is in the sound discrétion of the district 
court to "consider which method amplification/ will 
prove the most expeditious so that full review mây be had 
as soon as possible". Cltlzens to Preserve Overton Park v. 
Volp e, supra J 4oi U.S, at 420-421, See also Camp “vl 
Pitxs j 41l Ü.S, 138, 143 (1973)5 Schlcke v, Romney , supra , 
474 Ÿ‘, 2d at 319» The district court here acted well 
within its discrétion in limlting the scope of discovery. 

As noted previously, the fédéral défendants answered 
interrogatorles propounded by the plaintiffs (Doc. 64), 
Moreover, the fédéral défendants do not daim that 
Secretary Romney personally inspected any of the docxoments 
which comprise the comprehenslve plan (see Answers to 
Interrogatorles l(c). Doc. 64), The only issue of fact 
before the district court was whether the Secretary "or 
a member of the department" made a detailed study of the 
comprehenslve plan. As discussed herein, the affidavits 
of Bernard Devine and the answers to the interrogatorles 
plainly show that such a study was conducted by the HUD 
Régional staff, Deposing Secretary Romney, therefore, 
would hâve been both unnecessary and irrelevant. 

Indeed, the Suprême Court has speciflcally recognized 
the propriety of affidavits as a means of explaining agency 
action: "If * * * there was such fallure to explain 
administrative action as to frustrate effective Judicial 
review, the remedy was not to hold a de novo hearing 
but, as contemplated by Overton Park , to obtaln from the 
agency, elther through affidavits or testlmony , such 
addltional explanatlon of the reasons for theagency 
decision as may prove necessary". Camp v, Pltts , supra , 

4ll U,S, at 143 (emphasis added). 
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The Levine affidavits demonstrate that employées of 


HUD did conduct a detalled. Indépendant review of the 
planning documents which formed the basis of findlngs and 
recommendations which were cornmionicated to the Secretary 
and upon which he based his détermination that the 
substitution-conversion was in accord wlth the applicable 
comprehensive plan for the City of Norwalk. Accordlngly, 
since It is clear that there has been compliance with the 
mandate of thls Court that "the Secretary or members of 
his department ^ust/have inspected, and ^een7 thoroughly 
famlliar with, the contents of * * * the locality's 
comprehensive plan" ( Schlcke v. Romney , supra , 474 F, 2d 
at 316), the decision of the district court, upholding 
the Secretary*s decision should be affirmed and the City 
should be allowed to proceed with the contemplated conver¬ 
sion so that permanent facilltles for Its Communlty College 
can be constructed on the site which the City Planning 
Commission selected more than eight years ago (see Site 
Study for Norwalk Community College, Doc, 11). 


9/ Appellants* contention that the district court erred 
in entering sxiinmary judgment for ail défendants on the 
ground that only Secretary Romney moved for summary 
judgment (Appellants* Brief at 22-23) is totally 
frivolous. In the first place, défendants’ summary 
judgment motion was flled on behalf of both fédéral 
défendants (Doc. 69). Furthermore, It is settled that 
when a party has moved for summary judgment, a cross 
motion by an opponent is a mere formality and the district 
court has the power to grant summary judgment for a non- 
moving party, See, e.£.. Local 453^ Internation Union of 
Electrlcal, Radio & Tîachlnë Workers v. Otis Ëlevator Co.. 
5l4 f*. 2d ^3 (6.A. 2, 19^3)» Local 33. ïnternatlonal Hod 
Carriers Building & Common Laborers^ Union of ^erica v. 
Mason Tenders District Councll of Greater New York, 291 
fT 2d 496 (C.A. 2, 19bl); b Moore, lierai t*ractlce , 

S56.12 (1974 ed.) and cases citedtherein. 
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For the foregoing reasons, the Judgment of the 
district court should be affirmed, 

Respectfully submitted. 


CARLA A. HILLS, 

Assistant Attorney General , 


STEWART H. JONES, 

United States Attorney . 


STEPHEN F. EILPERIN, 

KAREN K. SIEGEL, 

Attorneys , 

^partment of Justice . 

Washington. D.C, 205S0 . 

SEPTEMBER, 1974 

CERTIFICATE OF SERVICE 

I hereby certlfy that on this l8th day of September, 

1974, I caused the foregoing brlef to be served upon opposing 

counsel by mailing, postage prepald, a copy to: 

John Keogh, Jr., Esquire 
34 Wall Street 
Post Office Box 126 
Norwalk, Connecticut O6852 

Leonard S. Hermann, Esquire 

Post Office Box 798 

South Norwalk, Connecticut O6856 
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UNIlTîü STATES DïSTllICT COURT 
DISTRICT O? COR'iRiCTICUT 


CHAULES A. SCHICIŒ, ET‘AL 


JAIIES T. lyî:: 3, SECRETARY OF 
KCUSIÎtG AND URBAN DEVELOPi'rSNT, 
GEORGE PvO:KEï and THE CITY OF 
NORWALK 


CIVIL NO. B-169 


MElIORANDIR-I OF DECIS ION 


At an earlier stage in this liçigation the Court upheld 
the détermination of Secretary Romney approving the withdrawal 
o£ certain land acquired by the City of Non^alk under the Open 
Space Land Program for use as a parle and its conveyance to the 
State of Connecticut for use as a site for a consminity or î 
régional college. 42 U.S.C. §§.1500-1500e. See Schlcke v. 
United States. 346 F.Supp. 417 <D. Conn. 1972). On appeal 
fron that order granting sunmary judgment in behalf of the 
Secretary, the Court of Appeals held that the administrative 
record before the Secretary at the time he made his déter¬ 
mination was déficient in that it did not cstablish thaf the 
conversion x^as in accord x^ith the thon applicable compréhensive 
plan for the area.-^ SchicUe v. Romney . 474 F.2d 309 (2d Cir. 


As nraended in 1970, 42 U.S.C. § 1500c provides: 

"No opcn-space land for the acquisition 
of v.’hich a grant has boen made under section/ 
1500n of this titlc shall bc converted to uses 
not orlginally approverl by the Secretary x^ithout 
his prier approvnl. l'rior npproval Vill bc 
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1973). Cj.ircui.L Jud^ic Lumbarcl, vjrltinf; for tho Court of 

Appeals, notccl that the record"'before the Sccretary 

"Icavci; in doubt wbether the re.v.ional .staff 
^ itceir ever saw anything in the nature of a 
coinprehensive plan or xdiether they nercly 
relied on stateaients by local officiais. 

Further.:'ore, the remainder of the adninistra- 
tive record i.s silent on this natter. Nowhore 
in.the documents submitted to the dl.strict 
court is therc a copy of any compréhensive 
plan, a statement of vhat the plan contains, 
or a rcfcrence to where it is to be found. 

At oral argument we asked counsel for 
appelloes what the plan consisted of and they 
were unable to infom us. le was only in a 
supplémentai mem.orandum submitted by -the City 
of Korualk, dated December 12, 1972, that the 
first faint glimmer of light v;as shed on this 
natter. It appears that a single comprehensi’ e 
plan for Kon>7alk does not exist, but that there 
are a sériés of master plans, such as the 
Master Plan of Parks, of Schools, of Trans¬ 
portation, as V7oll as subdivision régulations 
and zoning régulations. Thus there is some 
question about whether these documents con- 
stitutc a 'comprehensive plan' which meets the 
statutory criteria. Of course, without the 
plan itself and the Secretary's detailed 
findings with respect to it, this court is in 
no position to décidé this issue." A74 F.2d 
at 317. 

• 

On reraand the défendant has submitted two affidavits 
of Mr. Bernard I. Levine of lîUD, and attached exhibits, which 

1 / continued 

I 

granted only upon satisfactory compliance with 
régulations cstablished by'the Secrctary. S^ch 
régulations shall require findings that (1). there 
is adéquate assurance of the substitution of other 
open-space land of as nearly as feasible équiv¬ 
alent uscfulncss, location, and fair market value 
at the tim.e of the conversion; (2) the conversion 
and substitution arc needed for orderly gro^jfh 
and development; and (3) the proposed uses of the 
converted and substituted land are in accord with 
the then applicable comprehensive plan for the 
urban area, meetin-» criteria cstablished by tha 
Sccretary." 
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the c'et'arminatlon of Secretary Roraney approving the ^VJithdrawal. 
of certain land acquired by the City of Nonvalk under the Opan 
Space Land Program for use as a park and its conveyance to the 
State of Connecticut for use as a site for a coircnunity or 
régional college. 42 U.S.C. §§-ISOO-lSOOe. See Schicke v. 
United States . 346 F.Supp. 417 <D. Conn. 1972). On appeal 
fron that order granting sunmary judgment in behalf of the 
Secretary, the Court of Appeals held that the administrative 
record before the Secretary at the time he made his déter¬ 
mination was déficient in that it did not establish that the 
conversion was in accord with the then applicable compréhensive 
plan for the area.-^ Schicke v. Romney . 474 F.2H 309 (2d Cir. 
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As nmended in 1970, 42 U.S.C. § 1500c provides: 

"No opcn-space land for the acquisition 
of v.’hich a gr.ant has bcen made under section 
ISOOn of this titlc shall bc convertod to uses . 
not originally approved by the Secretary without 
his prier approval. Prier approval v.'ill'bc 
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1973). Circuit Jud^'c I,i;rnb:ird, urltinp, for thr Court of 


Appeala, notod that the rccorcr'before the Sccretary 

"Icavoi; in doubt wbether thc re-/,ional staff 
^ itscir cver saw anything in the nature of a 
coinprchensive plan or x^hcther thcy r.erely 
on statCHients by local officiais. 

Furthanr.ore, the remaindcr of the administra¬ 
tive record is silcnt on this mattcr. Nowhere 
in.the documents submitted to the di.strict 
court is therc a copy of any comprehensive 
plan, a statement of v.’hat the plan contains, 
or a référencé to where it is to be found. 

At oral argument we asked counsel for 
appelloes what the plan consisted of and they 
were unable to inforn us. It was only in a 
supplémentai mémorandum submitted by -the City 
of Morualk, dated December 12, 1972, that the 
first faint glimmer of light v;as shed on this 
matter. It appears that a single comprehensive 
plan for Norxjalk does not exist, but that there 
are a sériés of master plans, such as the 
Master Plan of Parks, of Schools, of Trans- 
portation, as V7oll as subdivision régulations 
and zoning régulations. Thus there is some 
question about whether these documents con- 
stitute a 'comprehensive plan' which neets the 
statutory criteria. Of course, without the 
plan itself and the Secretary's detailed 
findings with respect to it, this court is in 
no position to décidé this issue." 474 F 2d 
at 317. 

On remand the défendant has submitted two affidavits 
of Mr. Bernard I. Levine of lîUD, and attached exhibits, which 
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E^^^ted only upon satisfactory compliance with 
régulations established by'the Secretary. S>ch 
régulations shall require findings thnt (1) there 
is adéquate assurance of the substitution of other 
open-space land of as nearly as feasible équiv¬ 
alent uscfulncss, location, and fair market valvic 
at the time of thc conversion; (2) the conversion 
and substitution are needed for orderlv grotJth 
and development; and (3) the proposed uses of the 
converted and substituted land are in accord with 
thc then applicable comprehensive plan for the 
urban area, meeting criteria established by the 
Sccretary." 


2a 








“ 3 - 



rcn.dy the clcficlcncy notccl by thc Coure of A:>pcal.. . A ce:.- j 
prehcnMva plan contrinod in a"sinslc document, so cntiMc,!. j 
which could be revie.:ed and approved once, is not required by | 
the Department as a pr6requisite either for new applicationr. ' 
for open-space grant assistance or for latcr conversion of ! 
«ny part of such acqulred property. Rather, thc requirement | 
thnt a program of area-wide comprehensive planning be underwa- 


in the urban area In which the property is located contenplatcs' 
a continuing process of action undertaken by the municipality ! 
to regulate and nanage land uses consistent With the acquisi- 
•tion and development of open-space needs in the entire area. 

Sec Departroental Letter No' OS-12.“^ 


In the fall of 1967 the City of Norwalk was considering 
a proposai to incorporât® into its*program for the development 
and use of parks a proposai for the conversion of some open- 
space land which would involve the currender of a portion of 
the Gallaher Estate for use as a community college and the 
substitution of the Taylor Farm for the surrendered parcel. 

In September 1967, the City submitted an application for open- 
space assistance to purchase the Taylor Farm containing a 
location map labeled "Master Plan of Parks" which indicated 
thot the City had revised its Master Plan of Parks to incor¬ 
porât® the désignation of the Taylor Farm as a ploposed pari: 
site. 

17 - 


'i*his dcpnrtmcntal letter was issuod prinuirily to set nlnm'• 

applications for opcn-spacc grant arsLtaac.- 

^ review of proposcd 

conversions o*; opcn-spaco land. * 
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Sinoc Lî'.is wns ihi? first mrjoi' requosC for a convori;;.. . 
prcscatcd to IIUû, the application ivas givon spécial connicler- 
ation. Mr. ncrnard I. Levine of the l’.cv York Rcsional Offici: 
of llUD, with .lerabers of the Régional Office Metropolitan 
Development and Planning staff, was called to the HUD Central 
Office to -reviaw the preliminary findings with regard to the 


statutory prerequisites for conversion and to advise whether 
approval of the Korv?alk proposai would set a Sound precedent 
consistent v;ith the spirit of the Act. 


On July 24, 1968, Mr. Levine, the Régional Assistant 
Director of Planning, accompanied William Davis, Assistant 
Régional Administrator for Metropolitan Development, to 
Nortjalk to perfona a preliminary review of the conversion- 
substitution proposai. During that visit they met with city 
officiais, including Mayor Zullo, to détermine the purposcs of 
the proposai and to evaluate it in the context of the needs 
and goals of the community. They conducted a site évaluation 
in which they inspected the two sites to détermine their 


relative desirability for open-space purposes and to assess 
the impact of the conversion on the remaining portion of the 
Callaher Estate. They toured the adjoining neighborhoods to 
déterminé the relative proxinity of the parcels to areas of 
high density population, the relative accessibility of each 
site, and the existence of complimentary adjoining land uses. 

For the purposes of determining v?hcther the proposed 
conversion-substitution was consistent with the local compré¬ 
hensive planning activities of the City, they reviewed copies 
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of plannin- doeuâianLs oa fUc lu the îicülonal Office, 

'The City of Honvalk had suhmitted with its appHcnî; loi. 
for recertification of its Workablc Progran its plannins 
docWnts for review by the Uesional Office Planning Divlriop.. 
Of these documents on file in the Régional Office, ssveral 
wer« relevant to the détermination of whether the conversion 
was consistent with the City comprohensive planning'prograrn. 
Speciflcally they include: "A Review of Park Planning 1952- 
1966;" the Proposed Master Plan Development for Norwalk', 
adoptad by the City Planning Commission and -Common Council in 
•April 1962; the Master Plan of Transportation adopted ’by the 
PUnning Commission in April 1966; and the Capital Budget of 
the City of Korwalk 1967-1968. Pursuant to a request for 
recertification of its Workable Prbgram received in March of 
1967, the City had previously submitted a document entitled 
"A Review of Park Planning 1952-1966" which described the 
past and présent park plans and served as a guide to future 
proposais conceming the City's park System. HUD also had 

obtatned a Building Zone Map which reflected the proposed land 
uses of Noncalk. 

In order to expand and update his familiarity with the 
local planning program, Levine, accompanied by Constantine 
Vlatos, a Régional Office urban planner, again traveled to 
Norwalk on April 7, 1969. During this visit they questioned 
Mr. Joseph Tamsky, the Dircctor of the Korwalk City Planning 
Commission, conceming.the City’s opcn-space program, and 
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thc v.vinrier in whi.ch ic nnü the propos'jd convRrsion > 

sorve tljc opr'n-spacc needs of Che corraunity and thc j;oalK of 

I 

tho local and arcr.“\jidG co^aprchensive plans. Triey ' üvt; pro- 
vidcd access to and conductcd a dctailcd rcview of the City's 
planning documents, including the then current Master Plan of 
ParUo and •thoroughfai'e and land use plans. 

This thorough review of the planning documents, the 
site inspection, and his general familiarity with the South 

3 / 

V.’estern Régional Planniiig Agency*s program and planning 
policies led Levine to conclude that the conversion-substitaitio. 
"was in accord with the applicable comprehensive plans. 

Specifically. the City*s Planning Commission had 


incorporated the orooosed conversion into its Master Plan of 


Parks . The location icap as so rev'ised was reviewed by Mr. 
Levine and Hr. Vlatos in latc 1968 and during their visit to 
NorwalU in April 1969. An operative policy of the open-space 
planning process in Non-jalk, as described in the Review of 
Park Planning, was to locate parks designed for passive as 
well as for active use ncar school sites or areas of public 
ownership. The location of a community college adjacent to 
the remaining portion of the Gallaher Estate was thereforc 
not inconsistent with this policy. The conversion-substitution 
v.'ould leavo both the beach parks and the Gallaher Estate 


A régional multi-jurisdictional ngency concernod vjith co- 
ordinating dcvclon-.nent within eight adjoining towns in the 
lower half of Fairficld County. 
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withln tbo fppciCicitions est by tbc City for "co:=.v,.iity 
l>arkt. ^ nie Taylor Farm „o,.ld eorv, the recrcatloe neclr of 
tbe lo»er lecomo families rosidias in adjacent neisl.borhoclr,. 
Ihe^alte va. surrounded by compUemntary len'd use.: neisbbor- 
hoed parle, to the nerth and nerthve.t. a privât. soU cour., 
eo the eert. «nd th. publie b.aehes to the .outh. 

ffereover, the eonv.r.ion «as consistent «ith «hot «as 
understeod te b. three fund.ment.1 Béais ef th. .ree-vid. 
plan: CD te previd. epen spece des. te eld.r, high-density 
neishberheeds; (2) te d.velep public b.aeh f.clliti.s for the 
•rsElon: and (3) to préserve large .r..s of op.n spa'ce nerth 
of th. Iterritt P.rk».y. n,. In-miEretien ef minerlty fsclli.s 
Into th. South Western Regienel Planning .r.a and the scarcity 
of open-spacé land in th. eld.r areas ef th. eiti.s eoetri- 
buted te making th. Taylor Farm an idéal site, lhe addition 
of bench front back-up areas would permit th. KortMlk beach 
parles to serve the régional demand for such parks. Finally, 
th. remalning portion of th. Gallah.r Estât, «as large enough 
to support the passive and active récréation uses «hich 
régional planners sought te preserve in the area north of the 
Merritt Parkway x^here it is located. 

To .upplcment Mr. Levine's prelimlnary détermination* 
that the conversion was consistent with applicable plans the 
City was required to obtain formai approval from the South 
Western Refiional Planning Agency. Tliis agency in 1967 had 
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l 

’jrcparocl a pli'u of dovolopmant covcrinv; thc towns of Grcün'nch, 

t • 

Strnmford, Daricn, Korwalk, Mer;*- -l't, Canaan, Vil ton an.l 

l’eston. Diirins thls pcriod régional planning agcncies in j 

/ • ' 

Connecticut served as a clearing house for revicv; of develop- • 

i 

ment proposais by local communitics, and the endorsc-.v.'cnt of 
this propo'sal by thc South VJestcrn Régional Planning Agency 
was not a merc inconsequential formality. The HUD Régional 
Office report recommeiiding approval of the conversion- 

substitution dated June 27, 1969, which summarized Mr. 

. y 

Levine s reasons for concluding that the conversion-substitxstior. 

was consistent with applicable comprehensive plans V7as beforc 

4 / 

the Secretary as part of a conversion "package" and vias 
cited in and attached to his détermination dated January 11, 
1972. 

V/hile it might hâve been possible to superimpose a map 
of the Master Plan of Parks upon a Zoning Map, and a map of 
the thoroughfare systen, and a color code to identify varions 
densitics of population, schools, industrial and residential 
areas to obtain a composite which would disclose that lîonv’alk 
had cotxiitted itself to a program which provided an open-spr.ee 
eletnent, and to label the composite as l’orwalk's Comprshensive 
Plan for Land Use and Development, such a single document in 
Itself vjould not necessarily disclose future short-range or 

This contained a reoort from thc Régional Office staff, 
supporting docamentaCion, and recom.:nendations suitablc for thc* 
Socretar>’'s considération. 
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lo:r'-rnr.;-o opon-pnnc- prorA\ir..ain-. îlcîvorLhflcsf;, tîjcf c -cv..- 
docuDontr nro relevant to tho deteminution of vhei-îua- -hc 
conversion nas consir cent with a City con^prohensivo plnnn •.r.:; 
progratn. As Letter OS-12 itself statos regarding nhether an 

open-spacc proposai is consistent with arca-wide and local 
planning: ' 

At a nlnirauia, one of the following conditions 
ralating to the proposed projcct must be net: 

1. Short-range open-space progratning niust 
hâve progressed to the point where it 
can serve as a basis for deternining 
that the proposed projcct is consistent 
with it, or 

• 

2, The proposed project is urgently needod 
and can reasonably be expected to bo 
consistent v>ith the prograti," 

Thus the consistency with which the proposed project fits 

into everything else Non^alk has dône to regulate land use 

within its boundaries is itself évidence of a progrnm or plan. 

On this basis the detailed, in-depth study by members of KUD 

of ail the steps talcen by the City of Norv/alk with respect 

to this open-space conversion, viewed in conjunction with thos 

documents setting forth the varions pemitted uses of land in 

Nonjalk, establishes the existence of a Non^alk comprehensive 

plan. ^ 

In view of the foregoing, I am of the opinion that 
there was ample basis for the détermination of the Secretary 
that NortJalk did hâve a "comprehensive plan" and that the 
package" which was in the record before him adequatoly di.s- 
closed it. The nffidavi-t of Mr. Levine résolves adverr.nly to 
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pli*, l'iit i Ci'î.' ail. (‘lOuiiizrî ’'v’h(?t;icr thî* r<!;'ionnl Rtal;i J.i.;; 
Ktiv.’ anj'ihtn,']; in Lhn uaturo of à conprohcnr.ive plan oi* 
t.hûy narcly ”t.'15.od on f.t-atii;r. 2 nts by local officiali'." 
y. rtn^nov . Ranra . A7A F.2d at 317. 
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Had ail of thc forcsoing additional undorlylnf, facts j 

nov7 discloscd in the affidavits o.l Ilr. Levine in support of 

this renavjed r.oti.on for suirnary judgraent becn divulgcd to tha 

Court of Appcals in ansucr to that Court's Inquiry, the . 

additional considération of this matter on retnand nould not 

hâve been nccessary. It is clear that members of liUD mde a 

•» 

'dctailed study of ail the factors relevant to a considération 
of whether the proposed conversion vould be in accord with a 
compréhensive plan. The scveral plans reflect evary vtiy in 
which land within the boundarics o'f the City of Horwalk is 
used or may be used. Taken together, they constitute a % 

"compréhensive plan for the urban area, meeting criteria 
cstablished by the Secretary." § 1500c as amended in 1970. 

Mr. levine's affidavits hâve not been challenged in any 
respect by plaintiffs, vho hâve ncither suggested that any 
criterion which ought to hâve been considered by the Secretary 

I 

vjas omitted, nor controverted the application of any of thosc 
which were before the Secretary. Since there is no issue of 
matcrial fact in dispute, I find that in approving the City of 
Norv.>alk's application for conversion of thc open-spacu land 
which is the subject matter uf this action thc Secretary had 
before him ample évidence that the conversion v;as in accord 
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with i 
critci 

March, 


- 11 - 


coaprchonsiv.. pînn, „hlc:h plan not Lhc 
fid ertablirî.ecl hy th.î Sctfrctary. 

Enter JiKl^nont for tho défendants. 

SO OllDERED. 

Dated at Hartford, Connecticut, this X^^àay 
1974. 


or 


//[ .. / a) 


H. Joseph Blunanfcld 
United Stator. District Judr 
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